The law
The legal situation was not complicated.
1 Until the Reformation in 1526 sodomy, like other crimes against religion, was solely a matter of canon law dealt with by the ecclesiastical courts as a reserved sin. Contrary, however, to other formerly canonical offences relating to marriage, religion, and the use of the reproductive organs, the prohibition on sodomy did not become national law until the promulgation in 1683 of Danske Lov (the Danish Code). That the prohibition on sodomy did not become national law properly speaking until this comparatively late date must be due to the ease with which the judiciary was able to handle the comparatively few cases that occurred, on the legal basis of the Bible ('God's Law') and foreign law (Carolina).
From a judicial point of view there was not much difference between sodomy with a man (or a boy) and sodomy with an animal. All of the known cases of sodomy from the seventeenth century concerned bestiality with the exception of four cases. One or possibly two of these, in 1613 and 1628 respectively, led to execution.
2 In the other two instances of sodomy with men/boys from the second half of the seventeenth century (1663, 1673-74) sentence could not be passed. The small number of cases, as well as the unproblematic lack of a 'proper' legal precept, must mean that sodomy was not a crime of importance to the authorities. Which does not mean that it was not a serious crime.
The Danish Code of 1683 was a work of compilation. The Sixth Book contained the penal law. One of the very few articles not found in earlier legislation was the article dealing with sodomy (art. 6-13-15): 'Conduct which is against nature is punished with burning at the stake.' Adoption of this article cannot be explained by sodomy being of particular concern to the government, but was rather the result of a professional desire to achieve completeness. The Danish Code was prepared by a number of Royal Commissions with law professors in a prominent position. The article on sodomy was included in Chapter 13, 'On Laxity,' which also dealt with rape, incest, fornication, etc., but not with other formerly canonical offences such as usury, perjury and sorcery. The Danish Code thus indicates a development from the religious concept of carnal offences as sins, a spiritual danger excluding the individual from God and the state of Grace, towards a more secular understanding of crimes of the flesh as acts detrimental to societybesides, still, offences against God and Nature. Sexual conduct was now a matter regulated by the state and the government in a way which it had not been before the Reformation. To a large extent the actual governmental control was entrusted to the clergy, which after the introduction in 1660 of absolute monarchy became a corps of civil servants appointed by the king and the central government.
3
The Danish Code was also the King's Code. This meant that interpretation of law was a royal prerogative reserved for the courts of law and the government. Commentaries by jurists on the Sixth Book were not published until the 1760s. Thus it was not until the publication in 1791 of Professor Christian Brorson's Essay on the Interpretation of the Sixth Book that the crime described as 'conduct which is against nature,' was discussed in print by a jurist. 4 Brorson explained that a sentence to death at the stake could only be passed, 'without exception,' when the crime had been consummated which presupposed, 'the thing inside the thing and the effusion of semen' (res in re et effusio seminis). Less punishable crimes of this sort were to be punished arbitrarily. 5 The comments by Brorson and other commentators had practical relevance only in cases of bestiality; there seems not to have been any formal prosecution for sodomy with a man or a boy between 1663 and 1820 -except for two cases in the 1740s. From the 1750s the death penalty for sodomy (i.e. bestiality) was commuted by Royal Pardon to life imprisonment.
